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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT AND JOINT APPENDIX 


JURISDICTIONAL STATEMENT 


This is an appeal from a final order of the United States District 
Court for the District of Columbia, entered on the 4th day of November, 
1960, denying appellant's Motion for Reduction of Alimony. (JA 8) This 
Court has jurisdiction by virtue of 28 U.S.C.A., Sections 1291, 1294 
and 2106. . 


STATEMENT OF THE CASE 


On April 1, 1957, a judgment for limited divorce was entered by 
the United States District Court for the District of Columbia, wherein 
appellant (defendant husband below) was ordered to pay to appellee 
(plaintiff wife below) the sum of $100.00 per week as permanent 
alimony for the maintenance and support of herself and the litigants' 
two minor children. (JA 1) 


Appellant complied with said order until the week of October 10, 
1960, at which time he made a partial payment. (JA 6) A Motion for 
Reduction of Alimony with supporting affidavit and points and authorities 
was filed by appellant on October 6, 1960, (JA 4) and the motion was 
argued and decided. 


No testimony was taken at the hearing of said motion, and the 
motion was decided from argument and affidavits. The court entered 


its order of denial on November 4, 1960. (JA 8) This appeal is from 
the order of the court of November 4, 1960. 


STATEMENT OF POINTS 


I 


The trial court erred in denying appellant's Motion for a Reduction 
in Alimony where the only evidence was contained in conflicting affidavits 
and no testimony was taken to substantiate or to explain said affidavits. 
A ruling based thereon constituted an abuse of discretion by the court. 


SUMMARY OF ARGUMENT 
I 


The determination of the amount of alimony a husband must pay 
cannot be set by rigid rules and precise formulae. Careful inquiry must 
be made into all aspects of the financial status of the parties, the needs 
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and requirements for living of each, and the method and manner of the 
spending of the money by the wife. Where the only documents introduced 
to determine the amount of alimony are conflicting affidavits, the trial 
court abused its discretion by making its ruling based solely thereon. 
Appellant was entitled to have testimony taken. The failure to do so 

was an abuse of discretion. 


0 


The severe penal sanctions for contempt of a court order for 
the payment of alimony dictate that every means available to the court 
be utilized in order that a just and equitable solution be reached. 


ARGUMENT 


I 


The Trial Court erred in not inquiring behind the conflicting 
affidavits into every facet of the parties' financial conditions, needs 
and requirements for living and method and manner of the spending. 
This should have been done by oral testimony of the parties, account- 
ants' records and income tax statements. 


In a case of similar circumstances, this court per curiam, 


reversed a contempt adjudication for failure to take oral testimony. 
Richardson v. Richardson, 98 U.S. App. D.C. 76, 207 F. 2d 133. 

There, conflicting affidavits were filed concerning the basic issue 
whether the husband's default was voluntary and therefore contemptuous. 
The conflict in affidavits, alone , should require the trial court to hear 
testimony. Otherwise, the conflict remains unresolved. 


In the instant case, the appellant, by his supporting affidavit, 
showed that he had lost in excess of $2,700.00 from January, 1960, 
through August, 1960, in his used car business. (JA 4) Appellant further 
alleged, under oath, that he had borrowed on his life insurance policies 
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to curtail substantial obligations. (JA 5) Appellant further alleged, 
under oath, that his business net worth on August 30, 1960, was 
$1,595.00. (JA 5) 


The conflicting affidavit filed by the appellee, also under oath, 
stated that the "defendant (appellant) has always (added) earned large 
sums of money in the automobile business, sufficiently large enough 
to have maintained several race horses and to the best knowledge and 
belief of the plaintiff, he is the present owner of a race horse." (JA 7) 
Certainly , the past earnings of the appellant are material but by no 
means controlling of the issue to be decided on present abilities 
and status. The appellee's own affidavit indicates that appellant paid 
the alimony regularly prior to the filing of the motion to reduce. 


(JA 7) Thus, it would appear that appellant paid without objection so 


ee 


long as he was affluent to the degree required to pay $5,200 per year. 


By way of contradiction of the appellant's version of his present 
financial status, appellee states: "that the defendant is capable of 
earning a sum well in excess of $15,000 a year in the automobile 
business." The trial court, without inquiring into the business records 
of appellant , apparently accepted this unfounded statement of the 
appellee. Would it not have been as easy to accept appellant's state- 
ment of his financial condition? 


Almost four years have passed since the court ordered appellant 
to pay $100.00 per week and the used automobile business of 1961 is 
not what it was four years ago. Many regulations promulgated by the 
various local governments have dwindled the ranks of the car dealers. 
Indeed, the way is littered with former used car dealers. 


In Russell v. Russell, 79 U.S. App. D.C. 44, 142 F. 2d 753, this 
court discussed the myriad problems to be considered in determining 
alimony. The trial court should be very thorough in its considerations, 
especially where there is a sharp decline in the earnings of the payor. 
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Furthermore, the use of the money by the appellee is to be considered. 


By her affidavit , the appellee lists as items of expense her federal 

and state income taxes. It is submitted that these were not proper items 
to be considered by the trial court and to have used them in any computa- 
tion constitutes a manifest abuse of discretion. See Russell v. Russell, 


supra. 


It is submitted that the trial court clearly abused its discretion 
by failing to take testimony to resolve the conflicting statements in 
the affidavits. Under the Richardson case, supra, the appellant was 
entitled to oral testimony to determine if his default in payments was 
voluntary. Surely, the fact that no contempt proceedings were instituted 
in the case at bar in no wise affects the application of this rule. The 
Richardson case further points out that the court may reduce the ali- 
mony if it finds the amount has become excessive because of appellant's 
changed financial condition. : 


Appellee's statements, based upon information and belief, are of 
small moment unless there is substantial evidence of the truth thereof. 
Also, appellee's ideas of the earning abilities of appellant are not 
determinative of his actual abilities in light of the changed economic 
conditions peculiar to his line of endeavor. These matters required 
more than allegations and counter allegations contained in affidavits. 


0 


The trial court erred in not requiring greater evidence than 
appellee's affidavit where a severe penal sanction can be imposed upon 
appellant for failure to pay alimony. 


The appellant husband must also live. His standard of living is an 
important aspect of the alimony considerations from several stand- 
points. First, he is the chief provider and he must live up to the stand- 
ards required by his business or profession. He must enjoy as much 


6 


peace of mind as is possible, otherwise he is not likely to continue to 
earn and the ultimate loser is the wife and/or the children. And, second, 
if he fails to make the required salary and thus is unable to pay the 
alimony , imprisonment is the final disposition of the problem. It is 
unquestionable that imprisonment ends his earning capacities. 


On the basis of the threat of contempt of court, obviously contem- 
plated by the trial court in its order of November 4, 1960, (JA 8) the 
defendant is neither fish nor fowl. If he does not pay the alimony, he 
may be charged with contempt. Presumably, at that time, he can 
reassert his inability to pay and have the court reach the same result 
as on the motion to reduce alimony — and — have the court reach 


the same result by the same process. 
asian, Meet tem SS < 


Appellant has not intended, and does not intend, to dismiss lightly 
his obligations. Indeed, appellant has sought to have appellee accept 


a lesser sum during an interim period until his financial situation 
improved. (JA 5) It is submitted that if the appellee's station in life 
depends upon appellant's station in life, she must be prepared to suffer 
the burdens the economic world inflicts upon him. Thus, were the parties 
still married, the appellee would tighten her belt when the appellant 
tightened his. All of these considerations were beyond the scope of 

the affidavits and should have been probed. 


CONCLUSION 


For all of the foregoing reasons, it is respectfully submitted that 
the order of the lower court be reversed. 


Respectfully submitted. 


BERNARD MARGOLIUS 
RALPH H. DECKELBAUM 
BEN GREENSPOON 


1000 Vermont Avenue, N. W. 
Washington, D.C. 


Attorneys for Appellant. 
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JOINT APPENDIX 


[Filed April 1, 1957] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Katherine L. O'Dell 
Plaintiff 


vs. Civil Action 1048-56 


Reginald C. O'Dell 
Defendant 
JUDGMENT FOR LIMITED DIVORCE 

This cause came on for final hearing at this time, and thereupon 
it appearing to the Court that Plaintiff has been a bonafide resident 
of the District of Columbia for more than two years.and ppon consider- 
ation thereof, it is, by the Court, this 1 day of Mareh 1957, | 

ADJUDGED, ORDERED AND DECREED: 

1. That the plaintiff, Katherine L. O'Dell be, and is hereby 
granted a legal separation from bed and board from Defendant , Reginald 
C. O'Dell. | 

2. That plaintiff, Katherine L. O'Dell is hereby awarded the 
permanent custody and control of Kathleen Ann O'Dell, Barbara Jo 
O'Dell and Robert Dennis O'Dell, minor children of plaintiff and 
defendant, with the right of defendant to see, visit and to have said 
minor children with him at reasonable times and places. : 

3. Defendant, Reginald C. O'Dell is hereby ordered and directed 
to pay to the plaintiff, Katherine L. O'Dell as permanent alimony for 
the maintenance and support of herself and said minor children, 
Kathleen Ann O'Dell, Barbara Jo O'Dell and Robert Dennis O'Dell, 
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the sum of One Hundred ($100.00) Dollars per week, the first payment 
fh H hereunder being due and payable on the-25th day-ef March-1957. OK 
~ 4. That the automobile now in the possession of the plaintiff, a 454 
1950 DeSoto, Title No. 26-7, Vehicle No. 50125205, shall be the sole 
At property of the plaintiff.free and-clear of-any andall-eneumbrances. 
5. That upon the termination of the marriage between the parties 
the defendant shall convey all of his interest in the property now held 
by the parties hereto as tenants by the entirety, 1798 41st Place, 
S. E., Washington, D. C., Lot 149, Square 5371, to the plaintiff, 
Katherine L. O'Dell, in trust for the benefit of the three minor children 
of the parties. . 


6. That in the event the wife sells the premises 1798 41st Place, 
S. E., Washington, D. C., that the defendant shall execute any and all 
documents synecessary for the transfer of the title, provided, however, 


that in event of such sale, one-half of the proceeds will be deposited 
Ld AN fA PPROvED Epes Tae IV THE WAME 


, wife as trustee for benefit of the minor c aren. said sum to 
_ to be kept in trust for said minor children, until each child respectively , 

shall attain the age of twenty-one years, when said child's share shall 
be distributed to him or her. The wife shall have the right, in the event 
of the sale of the present home, to purchase a new home for herself 
and children with the proceeds of said sale, provided, however, that 
title to such new home shall be in her name as trustee for the minor 
children to the extent of Fifty (50%) Per Cent and the wife shall hold 
the same in trust for said minor children; in the event of the death 
of the wife, a‘national Bank in the District of Columbia selected by the 
Defendant shall be substituted as trustee for the plaintiff. 

fi 1 %,-That-at-the expiration-of two-years, this deeree-be-onlarged- 
to-a-deeree-of-absolite-divorce. 

/s/ Alexander Holtzoff 
JUDGE 

Seen and Consented: 


/s/ Ralph H. Deckelbaum 
Attorney for Defendant 


[Filed October 6, 1960] 
MOTION FOR REDUCTION IN ALIMONY 

Comes now the defendant in the above-entitled cause by his 
attorneys, and respectfully moves the Court to reduce the alimony 
of One Hundred ($100.00) Dollars per week awarded to the plaintiff 
against the defendant, and for grounds for said motion sets down 
and assigns the following: 

1. That the circumstances of the defendant have been changed 
since the date of the said award of alimony, and he is not able 
financially to make payments of $100.00 per week as required by 
Court Order, as set forth in the affidavit attached hereto and made 
a part hereof. 

2. And for such other and further grounds as may be presented 
to the Court at the hearing hereof. 

/s/ Bernard Margolius 

/s/ Carleton U. Edwards, I 
/s/ Ralph H. Deckelbaum — 
Attorneys for Defendant 


1000 Vermont Avenue, N. W. 
Washington, D.C. 


To: Maxwell A. Ostrow, Esq. 
854 Munsey Building 
Washington, D.C. 


Please take notice that the above motion will be set for hearing 
at such time following the expiration of five (5) days from the date 


of service of a copy of the same upon you, as may be hereafter set by 
the Motions Clerk and notice thereof given. 
/s/ Bernard Margolius 
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POINTS AND AUTHORITIES 
D. C. Code, Title 16, Section 413. 
Richardson v. Richardson, 93 U.S. App. D.C. 76, 207 F.2d 133. 


[Certificate of Service] 


[ Filed October 6, 1960] 


AFFIDAVIT 
DISTRICT OF COLUMBIA, ss: 

Reginald C. O'Dell, being first duly sworn on oath, deposes and 
says as follows: 

1. He is the defendant in the above-entitled case. 

2. On April 1 , 1957, by an order of this court, he was required 
to pay to the plaintiff, Katherine L. O'Dell, as permanent alimony for 
herself and the minor children of the parties, the sum of $100.00 per 
week. 

3. That he has at all times fulfilled his obligation and made 
payments as required under said order. 

4. That he is and for many years in the past has been engaged 
in the operation of 2 used car business in the Metropolitan Washington 
area. 

5. That for the year 1960 to-the end of August, 1960, his 
business has been operated at a loss and according to the audit of 
the accountant handling affiant's books, he has lost in excess of 
$2,700.00. For the month of September, 1960, affiant , operating out 
of a new place of business, was able to earn approximately $500.00, 
but said month is one of the better months in the used car business 
and consequently the prospects of making $500.00 per month during 
the winter months is unlikely. He has no source of income and now 
finds it impossible to comply with the order of this court or to con- 
tinue to make payments under said order. 
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6. Affiant has substantial indebtednesses , which obligations he 
is required to meet, and has been required to borrow on his life 
insurance policies to curtail some of these obligations. 

7. Affiant’s wife for the past six months has engaged in part-time 
employment and is earning a sum, the exact amount of which is unknown 
to affiant. Said plaintiff was unemployed at the time of the entry of 
the order by this court. 

8. In addition, plaintiff has come into an inheritance since the 
date of the order. | 


9. Affiant has endeavored to discuss this situation with the 
plaintiff directly , and plaintiff has indicated a disposition to accept 
in an interim period a sum less than the amount required by the order, 
informing affiant that he could give her whatever he could afford until 
he was able financially to make the required payments, but plaintiff 
refused to acknowledge such consent in writing, thus leaving defendant 
subject to contempt proceedings should he fail to make payments re- 


quired by the Court. 

10. Defendant has no assets which can be liquidated to meet the 
alimony payments. Moreover, as of August 30, 1960, the net worth 
of defendant's business was $1,595.00. ) 

/s/ Reginald C. O'Dell 
[JURAT October 5, 1960] 


/s/ Bernard Margolius 
/s/ Carleton U. Edwards, I 
/s/ Ralph H. Deckelbaum 


Attorneys for Defendant 
1000 Vermont Avenue, N. W. 
Washington, D.C. 


{Filed October 14, 1960] 


POINTS AND AUTHORITIES IN OPOSITION TO 
DEFENDANT'S MOTION FOR REDUCTION IN ALIMONY 


The plaintiff resides with her three minor children, namely, 
Kathleen Ann O'Dell, age 13, Barbara Jo, age 11 and Robert Dennis, 
age 7, at 5114 26th Avenue, Hillcrest Heights, Maryland, which she 
maintains from the proceeds of an order passed by this Court, on 
April 1st, 1957, of One Hundred Dollars ($100.00) weekly, in addition 
to her earnings which have averaged approximately Seventeen Dollars 
($17.00) per week by reason of the fact that she cannot work in the 
morning hours until after her children leave for school. 

The defendant has complied with the Court Order and has made 
his payments regularly until the payment which was due the week of 
October 10th, 1960, at which time he paid her Thirty-Five Dollars 
($35.00). 

The defendant has recently learned that the plaintiff inherited 
approximately $17,500.00 from her parents and because of this he 
feels that she has ample funds to maintain herself and children. 

I respectfully submit to the Court that this inheritance has been 
invested by her brother as a security for her future and should not be 
diminished in order to relieve the defendant of his obligation. Further- 
more, the net assets of the defendant do not necessarily indicate the 
defendant's earning power and ability. 

I is respectfully submitted, for reasons contained in the affidavit 
of plaintiff and the list of expenses required to maintain the home, that 
the alimony should not be decreased. 

/s/ Maxwell A. Ostrow 


Attorney for Plaintiff 
357 Munsey Bldg. 
Washington 4, D.C. 
RE 7-3140 


[Certificate of Service] 


[Filed October 14, 1960] 
AFFIDAVIT OF KATHERINE L. O'DELL 
DISTRICT OF COLUMBIA, ss: 

KATHERINE L. O'DELL, first being duly sworn on oath, deposes 
and says; that she is the plaintiff in the above entitled cause; that on 
April 1st , 1957 this Court passed an Order requiring the defendant to 
pay to the plaintiff, as permanent alimony for herself and minor 
children, born of the issue, the sum of One Hundred Dollars ($100.00) 
per week and that the defendant has paid the said sum regularly without 
any default; your affiant avers that the defendant has always earned 
large sums of money in the automobile business, sufficiently large 
enough to have maintained several race horses and to the best knowl- 
edge and belief of the plaintiff, he is the present owner of a race horse; 


that the defendant is capable of earning a sum well in excess of Fifteen 
Thousand Dollars ($15,000.00) a year in the automobile business and 


well able to comply with the Court Order; that he maintains an apart- 
ment at the Avalon Terrace Apartments, 2020 19th Place, S. E., 
Washington, D. C. where he entertains at divers times, including a 
certain female person well known by name to your affiant; that your 
affiant is compelled, by reason of the fact that the One Hundred 
Dollars ($100.00) weekly payment made by the defendant to the plaintiff 
for the maintenance of herself and children is insufficient and she is 
compelled to work part time; that she has been so employed at the 
Service Shade Shop, 2524 Pennsylvania Avenue, S. E., in the District 
of Columbia, from December 21st, 1959 through October Tth, 1960, 
for which she received a total sum of Seven Hundred Forty Six Dollars 
and eighty cents ($746.80) , averaging Seventeen Dollars ($17.00) per 
week; that your affiant requires the following sums for the proper 
care and maintenance of her children and her home: 


House Payment $108.75 
Gas 22.00 
Electricity 8.00 
Telephone 9.00 
Kerrigan -braces for daughter 32.00 
130.00 

65.00 

10.00 

Entertainment 12.00 
Gas and Oil 15.00 
Cleaners (clothing) 4.00 
Hospitalization 18.50 
Federal Tax (Income) 43.75 
Md. State Tax 10.00 
Magazines and paper 3.85 
$497.85 


; /s/ Katherine L. O'Dell 
[JURAT October 13, 1960] 
[Certificate of Service] 


[Filed November 4, 1960] 


ORDER 

This matter coming on for hearing on motion of defendant, 
Reginald C. O'Dell for reduction of alimony and upon consideration 
of the Affidavit filed in support of said motion and the opposition 
thereto and the affidavits jn support of said opposition, it is by the 
Court this 4 day of Oetober, 1960, 

ORDERED, that the motion for reduction of alimony be, and the 
same is hereby denied without prejudice to the defendant filing such 
motion at a later date, or from raising the matter of inability to comply 
with the Order of April 1, 1957, in any proceeding which might at any 


/s/ Maxwell A. Ostrow 
Attorney for Plaintiff 


/s/ Bernard Margolius 
Attorney for Defendant 


[Filed December 2, 1960] 
NOTICE OF APPEAL 
Notice is hereby given this 2nd day of December, 1960, that 
Reginald C. O'Dell, defendant above-named hereby appeals to the 
United States Court of Appeals for the District of Columbia from the 
order of this Court entered on the 4th day of November, 1960 in favor 
of Katherine L. O'Dell, plaintiff above-named against said defendant 
denying, without prejudice, the motion for reduction of alimony. 
/s/ Bernard Margolius | 
/s/ Ralph H. Deckelbaum — 


/s/ Ben Greenspoon 


Attorney for Appellant, 
Reginald C. O'Dell 


1000 Vermont Avenue, N. Ww. 
Washington, D.C. 


United States Court of Appeals 
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In the opinion of appellee, the questions are: 


1. Whether the lower court is required to take testimony ina 
hearing on a motion to reduce alimony and maintenance submitted on 
affidavits and argument of counsel, absent a request therefor. 


2. Whether the lower court abused its discretion in denying a 
busband’s motion to reduce alimony and maintenance, without prejudice 
to his filing such a motion at a later date, or from raising the matter of 
inability to comply with the order in any contempt proceeding instituted 
by the wife, particularly where the husband's affidavit in support of the 


motion is vague, does not make a complete and frank disclosure of his 
earnings and financial condition, does not deny that he has remarried, 
that he owns a racehorse, that he is capable of earning in excess of 
$15,000 a year, and makes no showing that he has curtailed his own living 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16, 151 


REGINALD C. O'DELL, 


Appellant, 


Vv. 


KATHERINE L. O'DELL, 
Appellee : 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


COUNTERSTATEMENT OF THE CASE 


As stated by appellant, on April 1, 1957, a judgment for limited 
divorce was entered by the lower court. However, on January 29, 1960, 
the lower court entered a final judgment for an absolute divorce in favor 
of appellee here, which adopted the previous provisions with respect to 
the payment of the $100 per week as permanent maintenance and support 
for herself and the three minor children of the parties (Supp. A-1). 
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The motion to reduce alimony was submitted after oral argument 
upon the basis of affidavits filed on behalf of both parties. The record 
fails to disclose that any request was made by appellant for the 
testimony. 

Included in the supplemental appendix herein is the affidavit of 
Mildred M. Hughes, a sister of the appellant, which was filed on appellee's 
behalf in opposition to appellant's motion to reduce alimony. This affi- 
davit brought to the attention of the lower court for the first time the fact 
that appellant had remarried, and it included a statement made by appel- 
lant to his sister "Don’t you dare tell Keel (appellee). Iam going to fix 
her so-and-so Thursday” (meaning the day of the hearing below). (Supp. 
A-2) 


In denying the motion for reduction of alimony, the lower court did 
so without prejudice to the appellant filing such motion at a later date, or 
from raising the matter of his inability to comply with the order for 
alimony in any proceedings which might at any time thereafter be insti- 
tuted by appellee (JA 8). 


CODE SECTION INVOLVED 
Section 16-413 of the D. C. Code (1951 Ed.) provides as follows: 


"After a decree of divorce in any case granting alimony and 
providing for the care and custody of children, the case 
shall still be considered open for any future orders in those 
respects." 


SUMMARY OF ARGUMENT 


An application for modification of alimony and separate maintenance 
is addressed to the sound discretion of the lower court; there is no show- 
ing of any abuse of such discretion and the ruling should not be disturbed. 
The motion was heard on affidavits and counter-affidavits and argument 
of counsel, and the record discloses that no request was made for any 
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further hearing involving the taking of testimony. The lower court is not 
required sua sponte to take oral testimony under these circumstances. 
The appellant displayed a lack of candor; he did not submit'a detailed 
financial statement; he withheld information regarding his remarriage; 
and he failed to demonstrate any sound reason to support a modification 
of the court's order for alimony and maintenance. No question of penal 
sanctions or punishment is involved, and appellant is free to re-apply to 
the lower court for further relief upon a proper showing. 


ARGUMENT 


The motion for reduction of alimony filed by the appellant below was 
supported by his own affidavit, which is noteworthy for the matters omit- 
ted, as well as for the matters stated therein. He states that he is and 
has been engaged in the operation of a used car business; that for the first 
eight months of 1960 his business had operated at a loss; that he earned 
approximately $500 in September, 1960; that his prospects of making that 
amount for the winter months was unlikely; that he has no (other?) source 
of income and finds it impossible to comply with the order or continue 
making payments under said order; that he has debts and obligations which 
required him to borrow on his life insurance policies; that appellee has 
been engaged in part-time employment, the earnings of which are unknown 
to him; that she has come into an inheritance; that he has attempted to 
persuade his former wife to reduce the payments by consent, without suc- 
cess; that he has no assets which can be liquidated to meet the alimony 
payments; and his net worth was then $1,595.00. | 


It is clear that he omitted to state with candor and frankness what 
his earnings have been from all sources, or what his obligations are; nor 
did he submit a financial statement, whether audited or not, in order to 
cast intelligent light on the conclusions stated by him in his affidavit. 


The appellee, Mrs. O'Dell, states without contradiction that appel- 
lant has maintained several racehorses, that he is presently the owner of 
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a racehorse, that he is capable of earning a sum in excess of $15,000 a 
year; she candidly stated what her earnings had been, averaging $17a 
week, and what her requirements are in detail. She admitted receiving 
an inheritance which had been invested. Appellant did not deny these 
allegations, nor the allegations made by his own sister that he has re- 
married, nor any of the other statements attributed to him by his sister's 
affidavit. 

The record discloses that no request was made by or on behalf of 
the appellant for a hearing at which he might offer testimony. 


It is clear that no adequate showing was made to support the motion 
to reduce alimony filed by the appellant. But the lower court did not fore- 
close appellant, since it denied the motion without prejudice either to the 
filing of another similar motion at a later date, or from raising the matter 
of his inability to comply with the alimony payment order in any other pro- 
ceedings which might be instituted to enforce payment. Obviously, this 
allows the appellant to interpose any explicatory defense in the event that 
appellee might seek to institute contempt proceedings. Indeed, the lower 
court only expressed what has long been recognized in this jurisdiction, 
that 2 husband may present any proper matter in defending against a 
motion to adjudicate him in contempt. 


We start with the principle many times enunciated in this jurisdic- 
tion, that a motion for the reduction of alimony is addressed to the sound 
discretion of the lower court, and that a ruling thereon will not be dis- 
turbed on appeal unless there has been an abuse of discretion thereof. 

Davis v. Davis, 68 App. D.C. 240, 96 F. 2d 512, reversed on 

other grounds, 305 US. 32, 83 L. Ed. 26, 59 S. Ct. 3. 

Jackson v. Jackson, 62 App. D.C. 346, 68 F. 2d 393. 


Garrett v. Garrett, 61 App. D.C. 309, 62 F. 2d 471. 
Shelton v. Shelton, D.C. Mun. App. 1959, 153 A. 2d 663. 


Certainly there has been no showing made here that the lower court 
abused its discretion in denying the motion for reduction of alimony, be- 
cause the record affirmatively shows that insufficient grounds had been 
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urged in support of the motion. Needless to say, appellant is free to re- 
new his motion at any time in the future, and the lower court may grant 
such relief if a proper showing has been made. . 


Appellant appears to take the position that he was entitled to a 
hearing to have testimony taken, even though no hearing other than the 
one afforded him below was requested. His argument is based upon the 
contention that conflicting affidavits had been filed. In the first place, 
even assuming there was a conflict below, this would not be sufficient to 
grant a hearing sua sponte, since no hearing was requested and appel- 
lant's right to assert his defense of extenuating circumstances in re- 
sponse to a possible motion for contempt proceedings is preserved. In 
the second place, appellant offered no adequate grounds to support his 
motion, because he was neither frank nor candid in presenting his finan- 
cial circumstances to the lower court, and he is free to renew his motion 
at any time and to present adequate reasons therefor. 


There is no issue presented with respect to a contempt proceeding, 
to which the appellant may or may not have an adequate explanation or 
defense. This court has previously decided that a hearing on a motion for 
contempt may be had in open court, or on affidavits or counter-affidavit 
(Kephart v. Kephart, 89 U. S. App. D. C. 378, 193 F. 2d 677, cert. den. 
$42 U. S. 944, 72 S. Ct. 557); but here the action taken by the lower court 
was based upon a hearing on appellant's motion to reduce, and no other 
testimony was offered, nor does the record disclose any request for a 
hearing to take testimony. 


Cf. Caffrey v. Caffrey, 55 App. D. C. 285, 4 F. 2d 952. 
Eliasson v. Eliasson, 68 App. D. C. 391, 98 F. 2d 263. 
Kelly v. Kelly, 78 U. S. App. D. C. 97, 187 F. 2d 254.: 


. No question is raised here concerning the jurisdiction of the lower court to 
entertain a motion for modification of the alimony and maintenance award as in 
Rogers v. Rogers (92 U. S. App. D. C. 97, 203 F. 2d 61), since the property settle- 
ment and agreement between the parties to this action contained an express pro- 
vision which permitted the court to modify the award upon a change of circum- 
stances, and the decree itself provides for the specific award under discussion. 
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Richardson v. Richardson (92 U. S. App. D. C. 76, 207 F. 2d 133) 
does not support appellant's position since that case involved a contempt 
adjudication for default, and because conflicting affidavits were filed 
"concerning the basic issue whether default was voluntary and therefore 


contemptuous”. Here, the lower court simply denied appellant's motion 


to reduce alimony, without prejudice. Furthermore, the lower court was 
confronted with a situation involving a total lack of candor and frankness 
with respect to appellant's financial condition, yet appellant's right to 
raise the question of his inability to pay in any further proceeding was 
preserved; and no request for a hearing was made. 


So this case does not involve an abuse of discretion of the lower 
court in denying appellant's motion to reduce alimony, nor does it involve 
any punishment by contempt proceedings for his failure to comply with 
the order of court. Instead, appellant asks this court to set aside the 
order of the lower court in a situation where he failed and refused to 
make a clean, frank and complete showing of his financial condition which 
might have supported his motion. The record demonstrates that the 
appellant is in an apparently profitable automobile business; he owns a 
racehorse; to all intents and purposes he still maintains his high standard 
of living; he did not disclose, although he did not deny, that he had re- 
married; and for reasons best known to himself, he filed no financial 
statement from which the court could ascertain that he might be entitled 
to any relief. , 


We need not concern ourselves with possible penal sanctions or 
punishment which might or could be imposed upon appellant in any future 
action. The fact is that appellant, since the advent of the limited divorce 
in 1957 and the final divorce in 1960, has been making payments at the 
rate of $100 a week for the support of his former wife and three minor 
children; he had an opportunity to make a clean breast of his financial 
affairs, but instead was content to rest his motion on his own affidavit, 
which did not disclose his full and complete circumstances. He did not 
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controvert material statements made in the affidavits filed in opposition 

to his motion. Failing to convince the lower court, he attempts to posture 
his appeal on a so-called "abuse of discretion" theory. Not.only does he 
fail to make a proper showing, but he also criticizes the lower court be- 
cause he was not compelled to make a better or complete showing. In 
effect, appellant says that if there appears to be some conflict in the 
affidavits presented, the court has no discretion but to require testimony 
to be taken, even though appellant does not make a full disclosure and 
withholds information which might aid the court in arriving at its decision. 
We do not believe that the per curiam opinion of Richardson v. Richardson, 


supra, directly or by implication, supports such a principle, particularly 


under the circumstances presented here. 


CONCLUSION 


It is respectfully submitted that the appeal should be dismissed, or 
the action of the lower court affirmed, with costs, including reasonable 
counsel fees to appellee for services rendered in this appeal. 

Respectfully submitted, 
MAXWELL A. OSTROW 


Munsey Building 
Washington 4, D.C. 


MAURICE FRIEDMAN | 
1001 Connecticut Avenue, N. W. 
Washington 6, D.C. 


Attorneys for Appellee 
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SUPPLEMENTAL APPENDIX 


JUDGMENT FOR ABSOLUTE DIVORCE 


This motion coming on to be heard, to enlarge the judgment of 

divorce a vinculo matrimonii, and the Court finds the following: 
* * * * *! 

ORDERED, ADJUDGED and DECREED: 

(1) That the plaintiff, Katherine L. O'Dell, be and she is hereby 
awarded a judgment of divorce from the bonds of matrimony existing 
between her and the defendant, Reginald C. O'Dell. 

(2) That the property settlement agreement entered into by and 
between the parties hereto on the 24th day of September 1956 is hereby 
made a part of this decree and provides as follows: 

(3) Plaintiff, Katherine L. O'Dell is hereby awarded the permanent 
custody and control of Kathleen Ann O'Dell, born March 19, 1947, Barbara 
Jo O'Dell, born November 25, 1959 and Robert Dennis O'Dell, born Octo- 
ber 6, 1953, minor children of plaintiff and defendant, with the right of 
defendant to see and visit said children at reasonable times and places. 

(4) Defendant, Reginald C. O'Dell is hereby ordered and directed 
to continue to pay to the plaintiff, Katherine L. O'Dell permanent alimony 
for the maintenance and support of herself and said minor children, 
Kathleen Ann O'Dell, Barbara Jo O'Dell and Robert Dennis O'Dell, the 
sum of One Hundred ($100.00) Dollars per week on Monday of each week, ‘ 
as heretofore. 


* * * 


/s/ Joseph C. Meare 
JUDG 


January 29, 1960 
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AFFIDAVIT OF MILDRED M. HUGHES 


DISTRICT OF COLUMBIA, ss: 


u Mildred M. Hughes, first being duly sworn on oath, deposes and 
says: that she is a sister of the defendant, Reginald C. O'Dell and she 
resides at 6211 Dunrobbin Drive, Fairway Hills, Washington 16, D.C.; 
that sometime prior to the afternoon of October 26th, 1960, she learned 
of her brother's marriage and called him to verify the same, at which 
time the following conversation took place: I said, "Congratulation", he 
said, "On what?" I said, "on your marriage," to which he replied, "how 
did you know that, you weren't suppose to know that." "Mother called 
me and told me", I answered. He then said, "don't you dare tell Keel, 
I’m going to fix her so-and-so- in Court Thursday. I'll call you and tell 
you more about it later." Iasked him whom he married and he said 
"Mary Kelley" and I asked him when he was married and he said "two 
weeks ago," I said, "where" and he said, "I'm too busy now, I'll call you 
and tell you more about it later.” 


/s/ Mildred M. Hughes 


